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The Relation of Legal Education to 
Governmental Problems. 



Mr. Chairman and 

Gentlemen of the Harvard Law School Association: 

The gratification I have felt at the honor shown 
me by your Committee in inviting me to address you 
on this occasion, has been appreciably clouded by a 
sense of the difficulty of preparing anything worthy 
of your consideration in what scant leisure I have 
been able to secure from the duties of official life since 
receiving your invitation. For how can an over- 
burdened public official, whose mind is necessarily 
crowded with the prosaic and exacting details of 
government, be expected to prepare an oration suit- 
able for the consideration of tJie alumni of a law 
school which President Lowell, in his last annual 
report, describes as an institution ''which has reached 
a position unprecedented in this country for size, for 
reputation, and for the high standard of its work?" 

I have not the advantage which my revered and 
much loved chief had when he addressed you a few 
years ago, for he had held the gorgeous East, if not in 
fee, at least as tenant for years, and was therefore 
able to offer for your consideration a clear, concise his- 
tory of the American occupation of the Philippine 
Islands, and a statement of cogent and irresistible 
reasons why that occupation must continue. Nor 
can I bring to you, as on another occasion did Sir 
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Frederick Pollock, a greeting from the elder English 
to the younger English ; a greeting, as he expressed it , 
'*in the name of our common tongue and common 
learning;** one which found such ready response in 
the breast of the late dean of your law school — ^the 
much loved and greatly mourned Ames — ^that, as Sir 
Frederick said, within a quarter of an hour after 
meeting they were deep in the question '* whether 
determinable estates in fee simple are known to the 
common law, and if so, what are the properties of 
such an estate?*' 

Bringing, therefore, neither a suggestion of the 
romance and mystery of our newly acquired East, 
nor the tradition of the great universities of England 
in which we Americans claim an intellectual ancestry, 
I can only appeal to you as the present incumbent of 
an office which has been ever held in high esteem by 
the American bar, and whose duties and activities 
of recent years have necessarily brought it somewhat 
closely in touch with the industrial and commercial, 
as well as with the professional community. As 
one holding that office, therefore, and as a lawyer, 
bred in the priciples and traditions of the common 
law, loving our common profession with an ardor 
that has brooked no rival, will you permit me at the 
outset to testify to my appreciation of the great 
work which the Harvard Law School has done and 
is doing in the training of men in a knowledge and 
understanding of the law. 

In the very admirable report of the Committee 
appointed by the Faculty of Arts and Sciences of 
Harvard College, 

OCT 31 1911 

Digitized by VjOOQIC 



i 



'*to consider how tests for rank in college may 
be made a more generally recognized measure 
of intellectual power/* 

it is noted, sorrowfully, that one of the most striking 
of the general conclusions to be drawn from the 
answers of a large number of students and recent 
graduates to questions propounded by the Committee 
bearing upon the subject under inquiry, was '*the 
prevailing satisfaction with mediocrity of attain- 
ment;*' and the Committee challenges the attention 
of every American when they add : 

''Contentment with mediocrity is perhaps the 
greatest danger that faces us/* 

It is in my opinion one of the greatest dangers 
which confronts successful Democracy everywhere, 
the hope of averting which rests largely in men 
of sound legal education. For this same content- 
ment with mediocrity breeds an impatience with any 
sort of superiority, a desire to belittle all excellence, 
a readiness to impute wrong motives to anything 
not easily understood, and to accept calumny as 
truth, without inquiry. It tends also to a gradual 
lessening of all competition for advancement, as it 
is perceived that peace, which is often mistaken for 
happiness, is alone to be found by accepting con- 
tentedly a place in the undistinguished multitude. 

The Committee to whose report I have referred 
expresses its opinion that — 

'*in awarding high rank or distinction in college, 
emphasis should be laid more largely than it is 
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to-day on ability to deal with facts and principles 
as compared with information acquired, or 
memory/' 

It is precisely that ability which is the ideal of 
the legal profession, the achievement in which is 
characteristic of its most honored leaders and which 
is utterly inconsistent with a contentment with 
mediocre things. 

In an age of prolific writing and unmeasured 
printing, when the limits of time and strength render 
it well nigh impossible to read anything but digests 
and indices outside of the scope of one selected 
branch of learning, no better counsel of perfection 
could be enunciated than to strive for clear think- 
ing and ability to deal with facts and principles rather 
than the mere acquisition of knowledge. 

Chief Justice Parker, in pronouncing an eulogy on 
Theopholis Parsons, said: ''He was a patient and 
diligent inquirer after truth;*' and it was said of 
Joseph Story that ''although he was a learned man, 
he was the master of his learning and not its slave." 
Tennyson says: "ICnowledge comes, but Wisdom 
lingers," and the first requisite to mastership is under- 
standing. It "was mainly due to his intuitive and 
comprehensive knowledge and appreciation of those 
great and unchangeable principles of justice and right 
which lie at the foundation and form the basis of the 
common law," according to Judge Bigelow, that 
Chief Justice Shaw owed his prominence. 

That clear thought, sound learning, and a con- 
summate ability to deal with facts may be attained 
without a law school training is abundantly attested 
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by many Ulustrious examples. Indeed there are 
those who believe that individual development finds 
readier scope when thrown largely on its own 
resources than when helped and gixided by system- 
atic instruction in a prescribed curriculum. Many 
examples may be cited to sustain this theory. Joseph 
Story records that after entering the office of Mr. 
Samuel Sewall, in 1798, he was thrown wholly upon 
his own resources, and after having read Blackstone's 
Commentaries, he next addressed himself to Coke 
on Littleton, with Butler's and Hargraves's notes, 
and that ''after trying it day after day with very 
little success, I sat myself down and wept bitterly.'* 
Twenty-five years earlier, one of my most illustrious 
predecessors, William Wirt, had embarked on a 
career in which he was to win the greatest distinc- 
tion, after the perfunctory examination by the 
judges of his county, then usual, '*a full-fledged 
attorney, with a limited knowledge of the law, no 
particular resources, and a small but characteristic 
library, consisting of a set of Blackstone, two volumes 
of Don Quixote, and a copy of Tristram Shandy." 
But as early as Blackstone's day, thoughtful law- 
yers realized that only occasional and exceptional 
men accomplished good results by this haphazard 
sort of education, and later, in 181 7, Judge Story, 
dwelling on the necessity of the establishment of the 
Harvard Law School, wrote '*No work can sooner 
demonstrate the common delusion that the law may 
be thoroughly acquired in the immethodical, inter- 
rupted and desultory studies of the office of a practis- 
ing counsellor." It was therefore a happy circum- 
stance that secured his appointment as the first Dana 
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professor of law in 1829, and thus conferred upon 
this institution the inestimable value of his great 
learning and his inspiring personality to aid in 
firmly establishing it in a leading place among the 
intellectual training schools of the world. His 
successor, Benjamin R. Curtis, was characterized 
by calm and practical reasoning. Webster said 
of him in his prime : ' ' His great mental characteristic 
is clearness, and the power of clear statement is the 
great power at the bar.'* From the beginning, 
therefore, of its real life, when Story began his work 
here, this institution has offered to its students not 
only an exceptional curriculum and the most approved 
method of instruction, but the inspiration of personal 
association with such men as Story, Curtis, Greenleaf , 
Parsons, Rufus Choate, Langdell, Thayer, Ames — 
the mere recital of whose names quickens the pulse 
and brings a throb of pride to the heart of every 
American lawyer. 

Mr. Joseph H. Choate, in speaking at the unveiling 
of the statue of his great kinsman in the Court House 
in Boston, quoted this passage from Chief Justice 
Shaw's eulogy of him: 

''In the case of Mr. Choate it was considered 
quite indispensable that he should reside in 
Cambridge, on account of the influence which 
his genial manners, his habitual presence, and 
the force of his character would be likely to 
exert over the young men, drawn from every 
part of the United States to listen to his in- 
structions.*' 

And exclaimed, ''What richer tribute could there be 
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to personal and professional worth than such words 
from such lips.'* . I would add, what richer tribute 
could there be to any institution of learning, than 
that it can enlist the services of such men to supple- 
ment the instruction of the mind with the inspiration 
of constant association with persons of the loftiest 
character. What wonder, too, that among the 
students in such institution there is found no satis- 
faction with mediocrity of attainment, and that the 
best scholars in the college are attracted to this law 
school, to such an extent that, as reported by the 
Committee in June, 1909, out of the seven hundred 
and sixty-three Harvard men who graduated from 
the Law School during the preceding twelve years, 
three hundred and sixty-eight — or nearly one-half — 
had left college with at least a cum laude. 

A biographer of James C. Carter referring to his 
course of study in the Harvard Law School from 185 1 
to 1853, when instruction was given by lectures and 
text books, says : 

Mr. Carter '* attained the very pinnacle of 
professional greatness. He would have attained 
like eminence under any other system of instruc- 
tion, for the elements of his success were a strong 
understanding, an intense power of concentra- 
tion, an industry almost superhuman, and a 
burning professional enthusiasm.*'* 

But the tendency of all collective instruction is 
undoubtedly to discourage the free development of 
individual characteristics, to induce conformity with 

♦George A. Miller in "Great American Lawyers/* vol. VII. 
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conventional standards, and to furnish the mind 
with a certain excellent equipment, admirably 
adapted to the ordinary exigencies of life, but not 
always fitted to attack and master exceptional diffi- 
culties. The genius of Langdell rescued the Harvard 
Law School from that tendency. 

*%aw considered as a Science,*' he wrote, 
'* consists of certain principles or doctrines. To 
have such a mastery of these as to be able to 
apply them to the ever tangled skein of human 
affairs, is what constitutes a true lawyer; and 
hence to acquire that mastery should be the 
business of every earnest student of law."* 

The method to acquire such mastery, he asserted, 
was to study the growth of these principles or doc- 
trines through the selection, classification and analy- 
sis of adjudged cases involving their application. 
This method of searching analysis is an unsparing 
test of intellectual clearness; but when success- 
fully developed it leads to illuminated comprehen- 
sion of the principles of the law, and a power to 
apply them aptly to any given state of facts — the 
best equipment for the practical work of a lawyer's 
life. It is true that Langdell's method had been 
adopted by other individual students before he 
made it the characteristic feature of the Harvard 
Law School training. Senator Hoar, in his auto- 
biography, says of John Felton, who graduated in 
1 85 1, when the methods of instruction were little 
systematized, that he took '*what was then an un- 

* James Barr Ames in "Great American Lawyers," vol. VIII. 
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usual method of making himself a good lawyer. 
That was to begin to deal with a legal principle in 
historic order, going back to the first case where it 
was announced, and tracing it down through the 
reports, making no use of text books/' But the 
application of that method to Law School instruction 
was Langdeirs; he alone established it and made it 
the fundamental principle of instruction in the Insti- 
tution over which he presided, and a pattern for all 
others. By means of that system he introduced into 
the teaching of large groups of men the element of 
competitive analysis, stimulating original thought 
unfettered by a slavish adherence to precedent. By 
following the historic method he induced also a con- 
servative habit of mind, based not on mere recogni- 
tion of the authority of earlier decision, but upon the 
persuasive force of historic experience. He thus 
secured for collective instruction in the largest 
attainable measure the benefits of that independent 
development which results from individual effort 
without other assistance than industrious habits, a 
thirst for knowledge and the occasional aid of an 
inspiring personality. 

The methods and standards established by Lang- 
dell and carried on by Ames, are those peculiarly 
adapted to the training of men to deal with the great 
questions of law and government, with which this 
country is to-day confronted. 

The rapid growth of our population, the marvel- 
lously developed facilities of intercourse and com- 
munication by land and water and air, have given 
rise to problems of increasing complexity concerning 
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the relation of individual effort to the general public, 
which, by reason of the obvious inability of any 
single State of the Union to deal with them have been 
pressed upon the National Government for solution. 
With inspired prescience the framers of the Federal 
Constitution laid out their scheme of government in 
broad lines of description and enumeration of powers 
rather than of definition. They foresaw that inci- 
dentally to a nation's growth unforeseen conditions 
would arise, not possible to anticipate and classify 
but which might be comprehended under the general 
terms of a constitutional grant. 

The lack of a power to regulate interstate and 
foreign commerce was a vital weakness of the old 
confederacy and more than any other cause led to 
the adoption of the Federal Constitution. The exist- 
ence of this power, more perhaps than any one other, 
has enabled the National Government to cope with 
the problems engendered by closer intercourse be- 
tween different sections of the country and the phe- 
nomenal growth and concentration of our industries. 

The extent and the application of this power, first, 
to the instrumentalities of transportation among the 
States, and second, to combinations among or 
agreements between persons engaged in carrying on 
such commerce, have been the subject of much con- 
sideration by the Courts, by the Congress, and by 
the Executive arm of the Government during the 
past year. The Supreme Court, in several notable 
opinions, has extended and defined the application 
of the commerce power to railroads, and has given 
broad construction and effect to the delegation of 
power by Congress to a Commission to regulate the 
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rates and practices of railroads engaged in interstate 
commerce. A very notable decision was that in the 
so-called Commodities Clause cases (213 U. S., 366), 
where interpreting a clause in the Hepburn Act of 
1906 as prohibiting a carrier engaged in interstate 
commerce from transporting over its line a com- 
modity in which it was directly or indirectly inter- 
ested, in a legal sense, the court upheld the consti- 
tutionality of such prohibition. 

In the cases of Western Union Telegraph Co. v. 
Kansas (216 U. S., i), Lvdwig v. Western Union 
Telegraph Co. (216 U. S., 146), and Pullman Co. v. 
Kansas (216 U. S., 56), the Court laid down in em- 
phatic terms the principle that no State, in pre- 
scribing conditions under which a foreign corporation 
may carry on business within its territory, can con- 
stitutionally impose regulations which constitute a 
burden on that commerce; that the right to carry on 
interstate commerce is not a privilege granted by the 
States, but a constitutional right of citizens of the 
United States, and that Congress alone can limit the 
right of corporations to engage therein; that the 
power of Congress over interstate commerce is as 
absolute as it is over foreign commerce and that, in 
determining whether a State statute does or does not 
burden interstate commerce, the court will look 
beyond the mere form and consider the substance 
of the matter. A statute of Kansas which imposed 
a tax of a certain per cent upon the entire authorized 
capital of a foreign corporation as a condition to its 
doing domestic business in Kansas, although that 
capital was largely employed without the State of 
Kansas, was therefore held to be a regulation which 
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by its necessary operation directly burdens or 
embarrasses interstate commerce. 

*'It is easy to be seen/' said Mr. Justice 
Harlan, ''that if every State should pass a 
statute similar to that enacted by Kansas not 
only the freedom of interstate commerce would 
be destroyed, the decisions of this Court nullified 
and the business of the country thrown into con- 
fusion, but each State would continue to meet 
its own local expenses not only by exactions that 
directly burdened such commerce, but by taxa- 
tion upon property situated beyond its limits. 
We cannot fail to recognize the intimate con- 
nection which, at this day, exists between the 
interstate business done by interstate companies 
and the local business which, for the convenience 
of the people, must be done or can generally be 
better and more economically done by such 
interstate companies rather than by domestic 
companies organized to conduct only local 
business. It is of the last importance tiiat the 
freedom of interstate commerce shall not be 
trammelled or burdened by local regulations 
which, under the guise of regulating local affairs, 
really burden rights secured by the Constitution 
and laws of the United States. While the gen- 
eral right of the States to regulate their strictly 
domestic affairs is fundamental in our constitu- 
tional system and vital to the integrity and 
permanence of that system, that right must 
always be exerted in subordination to the 
granted or enumerated powers of the General 
Government, and not in hostility to rights 
secured by the Supreme Law of the Land'* 
(216 U. S. at p. 37). 

In Railway Company v. Arkansas (217 U. S., 136), 
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the Court held that a State statute which compelled 
a railroad to distribute cars for shipment in a manner 
which subjected it to payment of heavy penalties in 
connection with its interstate business, imposed a 
burden on such business and was unconstitutional 
under the commerce clause of the Constitution. 
The case involved the validity of an order of the 
railroad commission of the State of Arkansas requir- 
ing an interstate railroad to furnish cars for traffic 
within the State to a shipper on demand, and the order 
was sought to be enforced entirely irrespective of the 
rights of other shippers and the demands of inter- 
state commerce, at a period when there was an 
extraordinary demand for cars both for interstate 
and local traffic, and when, as the result of such 
condition a car shortage had developed, and the com- 
pany had equally distributed its cars to the shippers 
along its line, giving no preference to interstate over 
local shippers, or to local over those desiring cars for 
interstate shipments. Such a regulation, it was held, 
was the imposing of a burden upon interstate com- 
merce and was therefore void. 

A case of unusual interest was International Text- 
book Co. V. Pigg (217 U. S., 91). The plaintiff in 
error, a Pennsylvania corporation, was engaged in 
furnishing instruction by publishing papers, text- 
books and illustrative apparatus for courses of study 
to be pursued by means of correspondence, and the 
forwarding from time to time of such pubUcations 
and apparatus to students in different States, carry- 
ing on a correspondence with such students, and by 
correspondence directing their course of study. The 
corporation was held to be carrying on commerce 
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among the States, and therefore not subject to the 
provisions of a State statute requiring a foreign 
corporation to comply with certain formaUties and 
take out a license before doing business within the 
State. The Court based the decision upon the early 
definition of commerce laid down by Chief Justice 
Marshall in 1824 in the case of Gibbons v. Ogden (9 
Wheat., i): ''Commerce undoubtedly is traffic, but 
it is something more; it is intercourse.'' The deci- 
sion in the case of the Textbook Company was the 
logical sequence of the cases holding that telegraph 
companies transmitting messages between the States 
by electricity are engaged in interstate commerce, 
entitled to the protection of the Federal Government, 
and subject to regulation by Congress. This prin- 
ciple was established in Telegraph Co. v. Texas (105 
U. S., 460), and in Western Union Telegraph Co. v. 
Pendleton (122 U. S., 347, 356), where Justice Field 
said that such commerce differed not only in the 
subjects which it transmitted, but in the means of 
transmission. ''Other commerce,'* he said, "deals 
only with persons, or with visible and tangible things. 
But the telegraph transports nothing visible and 
tangible; it carries only ideas, wishes, orders, and 
intelligence." Yet the Court held that this too was 
interstate commerce. Justice Harlan, after quoting 
this passage in the Textbook case, says : 

"If intercourse between persons in different 
States by means of telegraphic messages con- 
veying intelligence or information is commerce 
among the States, which no State may directly 
burden or unnecessarily encumber, we cannot 
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doubt that intercourse or communication be- 
tween persons in different States, by means of 
correspondence through the mails, is commerce 
among the States within the meaning of the 
Constitution, especially where, as here, such 
intercourse and communication really relates to 
matters of regular, continuous business and to 
the making of contracts and the transportation 
of books, papers, etc., appertaining to such 
business/' 

The Interstate Commerce law of 1887, supple- 
mented by the Hepburn Act of 1906, devolved very 
large discretionary powers upon the Interstate Com- 
merce Commission for the regulation or establish- 
ment of rates and the practices of operation by 
railroad companies and in the case of Interstate 
Commerce Commission v. Illinois Central R. R. Co. 
(215 U. S., 452), the Supreme Court sustained, in a 
very broad and comprehensive fashion, the consti- 
tutional validity of this delegation of power. The 
precise point involved in the case was whether the 
Commission was empowered to require a railroad in 
distributing its coal cars in times of car shortage, to 
take into account its own fuel cars in order not to 
create a preference among and discrimination against 
individual miners and shippers of coal. It was con- 
tended by the railroad that — 

''when coal is received from the tipple of a coal 
mine into coal cars by a railway company, and 
the coal is intended for its own use and is trans- 
ported by it, * * * '' (p. 472). 

there is no consignor, no consignee and no freight to 
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be paid, and therefore, although there might be 
transportation there is no shipment and hence no 
commerce; and that as the movement of coal under 
such conditions is not commerce, it was not within 
the authority delegated to the Commission by the 
Act of Congress. But the Coiut denied the proposi- 
tion, holding that commerce in a constitutional sense 
is not restricted to shipment in a technical sense, and 
that the control of the Commission did extend to 
carriers engaged in interstate commerce, certainly in 
so far as it embraced the instrumentalities by which 
commerce was carried on; that the equipment of a 
railroad company engaged in interstate commerce, 
including its coal cars, was an instrumentality of such 
commerce; and that such cars were embraced within 
the governmental power of regulation which extends 
in time of car shortage to compelling a just and 
equal distribution, and the prevention of an unjust 
and discriminatory one; that the corporation as a 
carrier engaged in interstate commerce was as to such 
commerce subject to the control exerted by the 
Interstate Commerce Act; and the instrumentalities 
employed for the purpose of such commerce were 
likewise subject to such control. 

In the case of Baltimore & Ohio R. R. Co., v. 
Pitcairn Coal Co. (215 U. S., 481), it was held that 
regulations which are primarily within the com- 
petency of the Interstate Commerce Commission 
are not subject to judicial supervision or enforce- 
ment until tiiat body has been properly aflforded an 
opportunity to exert its administrative functions; 
and that under the provisions of section 15 of the 
Act to Regulate Commerce, as amended in 1906, 
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the courts are limited to a consideration of the power 
of the Commission to make the order and cannot 
consider the wisdom or expediency of the order 
itself. 

These decisions amply support the constitutional- 
ity of the very recent act of Congress whereby the 
telegraph and telephone companies operating lines 
between two or more States are brought under the 
Interstate Commerce Act, and the jurisdiction of 
the Commission over all interstate carriers is con- 
siderably extended and amplified. 
. No important decision was rendered during the 
year by the Supreme Court respecting the construc- 
tion of the anti-trust law of 1890, whereby the 
Congress undertook, through the exercise of the 
constitutional power to regulate commerce among 
the States, to grapple with the great problem of 
combinations in restraint of trade, and monopolies. 
The history of all nations indicates that at a certain 
period of national development it becomes necessary 
to interpose by legislation between the rapacity of 
individual greed and justice and fairness to the 
entire people. 

The right of every community to legislate re- 
specting property afifected by a public use was 
early recognized. 

Chief Justice Waite in the Illinois grain warehouse 
case {Munn v. Illinois ^ 94 U. S., 113, 125) pointed 
out that at common law when private property 
was '* affected with a public interest it ceases to be 
juris privati only.*' This, as he states, was said by 
Ivord Chief Justice Hale, more than two hundred 
years ago, in his treatise De Portibus Maris, i Haig 
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Law Tracts, 78, ''and has been accepted without 
objection as an essential element in the law of 
property ever since.*' 

'* Property/' said Chief Justice Waite, '*does 
become clothed with a public interest when used in 
a manner to make it of public consequence, and 
affect the community at large. When, therefore, 
one devotes his property to a use in which the public 
has an interest he, in effect, grants to the public 
an interest in that use, and must submit to be 
controlled by the public for the common good, to 
the extent of the interest he has thus created.'* 

Never before in any civilization of which we have a 
record has the machinery of trade lent itself to such 
far-reaching control of great lines of industry by indi- 
viduals or combinations as at the present day. Nor 
ever before has it been possible to lay so direct a toll 
upon the entire public through the concentration of 
industrial power. No one now questions that all 
railroad and telegraph and telephone properties are 
affected with a public use. The concentration of great 
industries in few hands also results in the use of the 
properties employed in a manner to make such use 
of public consequence and to affect the public, at 
large. The full significance of the attempt to check 
the growth and power of great combinations and 
monopolies through the commerce clause of the 
Constitution was scarcely perceived at the time of 
the enactment of the Sherman law, nor until successive 
interpretations of it had been given by the Supreme 
Court in the application of its provisions to par- 
ticular cases arising under it. Its provisions are 
simple but absolute. Literally interpreted they 
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would make illegal every agreement between mer- 
chants the effect of which might be in any respect 
to restrain or control their activities in interstate 
trade. The Supreme Court has, however, rejected 
such literal interpretation and held that the Act must 
receive a reasonable construction; but it has also 
held that wherever the obvious or necessary purpose 
of a combination or agreement is to control prices, 
restrict competition, or create a monopoly in com- 
merce among the States or with foreign countries, 
it falls within the condemnation of the statute. 
Precisely to what extent this construction shall 
apply to great combinations between competing 
corporations, through the device of stockholding 
or otherwise, has yet to be finally determined by 
the highest Court. During the past twelve months 
there was argued before and submitted to that 
tribunal for its decision, this question in its applica- 
tion to two of the largest combinations of corpora- 
tions existing in the country. The crippled condition 
of the Court, however, prevented a decision, and 
the cases have been remitted for hearing at the 
next term. It is greatly to be desired that they 
may be decided at an early date, and that the 
principles of the decision may be so clearly laid 
down as to afford a practicable standard of conduct 
which, while securely protecting against the inevitable 
evils of great monopoly, and deliberate attempts 
to arbitrarily fix prices and stifle competition, will 
yet leave untrammelled avenues for the legitimate 
development of our domestic and foreign commerce. 
In several particulars the legislation enacted by 
Congress during the last year is of especial interest to 
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the bar. The commerce act just passed extends the 
principles of the Hepburn act by giving to the Inter- 
state Commerce Commission greater powers of regu- 
lation over common carriers than it has hitherto 
possessed. It authorizes the Commission either on 
complaint or on its own initiative to prevent a 
carrier from increasing rates until the reasonableness 
of the increase shall have been investigated by the 
Commission. We are a great commercial people; 
and transportation is the foundation stone of com- 
merce; just and reasonable rates of transportation, 
without preference or discrimination between those 
similarly situated are therefore essential to healthy 
commercial life. Those who invest money in rail- 
road, telegraph, telephone, or other transportation 
enterprises, are entitled to a reasonable and just 
return upon their investment; and it is therefore 
essential that there be established a tribunal com- 
petent to decide as between the right of the owner 
to such return, and the right of the public to have 
transportation at just and reasonable rates. Upon 
this simple principle, which was of tardy recognition, 
has been gradually reared the acts relating to inter- 
state commerce. At first the Interstate Commerce 
Commission was treated with a scarcely disguised 
contempt by the carriers, who deeply resented the 
assertion of any control over them, but the extension 
of their powers under the Hepburn Act and the 
broad construction given to their powers by the 
Supreme Court has gradually induced a respect for 
their authority which with increase in their power 
by the new law will, it is to be hoped, ripen into a 
spirit of cordial cooperation. 
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There should be no hostility between the railroads 
and the public, and with the Commission clothed 
with power to prevent as well as to redress abuses 
there is apt to be much kindlier feeling toward the 
managers of these great lines of transportation. 
Membership in that Commission with the greater 
powers and responsibilities devolved upon it by the 
new law will undoubtedly attract men of the highest 
character and the first order of ability, and thus lend 
to the tribunal a dignity and respect fitting the 
great functions it must perform. 

The act just passed also establishes a new court of 
the United States. There is probably among most 
lawyers a prejudice against special tribunals, and yet 
in the development of administrative law, experience, 
both at home and abroad, has demonstrated the 
necessity for the establishment of special tribunals 
dealing with particular classes of cases requiring a 
special and technical knowledge. By the tariff act 
of August 5, 1909, there was created a new court, 
known as ''The United States Court of Customs 
Appeals,*' composed of judges appointed for the 
purpose, given exclusive appellate jurisdiction to 
review by appeal final decisions of the Board of 
General Appraisers in all cases as to the construction 
of the tariff law and the facts respecting the classifi- 
cation of merchandise, and similar questions. A 
somewhat different plan was adopted in the creation 
of the Commerce Court, the framers of the act 
following the analogy of the Circuit Court of Appeals 
act by providing that the Court should be composed 
of five circuit judges designated after the first 
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appointments from among all the Circuit judges of 
the United States to sit for periods of five years, one 
returning to the Circuit every year, and being incom- 
petent to sit again in that Court until after one year 
from the expiration of the term of his original desig- 
nation. It was hoped thereby to secure the special 
knowledge and experience in the technical subjects 
committed to the jurisdiction of that Court, acquired 
by particular study of and application to that class of 
cases, while at the same time to keep touch with 
the general body of the judiciary through the gradual 
changing of the personnel of the Court. One other 
novel principle has been introduced by this bill in 
providing for the appointment by the President of 
five additional circuit judges, no two of whom are to 
be from the same judicial circuit, who in the first 
instance are to constitute the Commerce Court, one 
retiring each year, and in authorizing the designation 
by the Chief Justice of the United States of these 
judges to sit in any Circuit Court of Appeals, or in a 
Circuit Court, or in the Commerce Court. Prior 
to this act there was no provision in the Federal 
statutes authorizing a circuit or district judge of 
one circuit to sit in any court of the United States 
in another circuit. The new law introduces for the 
first time a more flexible principle into the Federal 
judicial establishment, which, it is hoped, may be 
extended so that the judges of the United States 
courts may be employed from time to time in any 
place in or out of the district or circuit for which 
they happen to be appointed, where there is need of 
additional judicial assistance. 

But I must no longer extend the limits of this 
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discussion. I have not meant to catalogue recent 
decisions and legislation, but merely to indicate 
certain lines of progress in the efforts of the Federal 
Government to deal with one or two of the greatest 
problems of widest public interest, and in which 
progress has been made by the extension and appli- 
cation of old-established principles to new conditions. 

The wise solution of such questions as these can 
be reached only by men who are able ''to deal with 
facts and principles as compared with information 
acquired, or memory.'* Only such men will fully 
comprehend the difference between theory and prac- 
tice. Government is intensely practical. To its 
efficient conduct the attainment of definite results 
is demanded. It is always easy for the onlooker 
to criticise those who are doing the work. But the 
new law, or the act regarded as most radical, is 
often but a new application of old and well-settled 
principles. Men whose only acquaintance with the 
principles of law and government has been derived 
from text books and. lectures will not be equipped 
to cope with the great legal aiid economic questions 
incident to our national growth and expansion, or 
to rightly judge the efforts of those upon whom the 
burdens of government are devolved. They will 
not have felt the vitality of legal principles, nor 
comprehended their historical significance. 

'*What lawyer,'' says James C. Carter, in a pam- 
phlet on Codification, ''has not had frequent occasion 
to feel that the abstract statements of teachers and 
text books, even the best, make little impression 
upon the mind, and that his attention does not 
really become fixed nor does his understanding firmly 
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grasp the subject upon which he is engaged, until he 
turns to the actual cases as recorded in the Reports, 
and finds in them the living law as it has been actually 
developed by the real transactions of men/' 

It is only by the labors, the thought, and the 
criticism of men who have found this living law that 
our government may be guided and governed on 
safe and progressive lines, and our jurisprudence 
developed along paths of natural, sound and whole- 
some growth. 
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